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~ ~~~:Order-In-Appeal No.: AHM-EXCUS-003~APP-220-16-17
~ Date 23.01.2017 ufRfm c#i' mw Date of Issue O> \ ~ ) )-
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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad
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Arising out of Order-in-Original No 110/SUPDT/STR-MEH/2016 dated :30.12.2015
Issued by: Superintendent, Central Excise, Din: Gandhinagar, A'bad-II1.

¢lcfi61cbdf / ~lflq1cf1 cpl~~ 'CJ'fil Name & Address of The Appellants/Respondents

Mis. B.K.Patel & Co.

~ 3l1fu>r ~ '9" ~ ~ ft anf@qfr f@rant at arfl Raffa war '9" "cp'( ~

t-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-

xfli:rr gen, UT zc gi hara or4l#ta +mar@raw ant sr#ta
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcr&n:r~.1994 cBl" l:TRT 86 a aiafa 3r4la atf a# 'QNf cBl" \TIT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfa jlr ft #la zycn, Ira yea ya ara r@Rt +nnf@raw 3i1.2o, qza zfRrca
cjjA.jj'3U,s, ~ ';:JTR', oi6+ii:tl6'1<;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) rat4la <nrzurf@raw al fa4flu 3rf@nu, 1994 cBl" l:TRT 86 (1) # siafa
~ ~ Pfl!l-Me>1l, 1994 cB" f.n:r:r 9(1)cB"~ mmf 'CpfJ:f ~.tr- .5 ~ ~ ~
l sr raft ydr rer R#a or#st a fas r4ta #l n{ els#t uf#

ah#ht uRt afag (Gr v qt[la ,R @tfl) alerfr en # anf@aw qr arz1fl
~ %, cfITT TR mfuRa &tr ?a a .-lllll4id cB" i&run &~;r a aif@ha
lra i sf hara at -i:rrr, &!lf(jj' cBl" -i:rrr 31N '61llTllT lTl!T~~ 5 '61'mf m '3"ffff cB"+l"
% cffii ~ 1 ooo /- tITT'ff ~ 611ft I iJfITT~ cBl" -i:rrr, &!lf(jj' cBl" -i:rrr 31N ~ lTlJT~
~ 5 '61'mf "llT 50 ~ dCfJ 'ITT m ~ 5000 /- tITT'ff ~ 611ft I iJfITT~ cBl" -i:rrT, &!lf(jj' cBl"
-i:rrT 31N '61llTllT lTlJT~~50 '61'mf m '3"ffff \TlllcTT % ai T; 10000 /- ffi~ m<Tt I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) fcl'ffm~.1994 c#J" ~ 86 c#J" Uq-ITT (2) siaf 374@tea hara Pura#1, 1994 <ff m1'f 9 (2-q-) <ff
siafa feufRa ntf g.7 # l mar ft vi sr mer rga, tr Gara gen/ gr, a4ta sar yea»
(sr8ta) arr at uRait (Uri mfr f ztfi)i sngai/sru nga srerar 3 nrga, #fr ara ye,
ar4tar nrnf@raw at 3raga ah a fr #a sg #tr vi ab€tu sq zyea ate/ aga, aha snra geeI
'aifa &ImT c#l" ~~ m1Tf I

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of

, which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
• Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. zrerrigtfra armer gens or@fzm, 1975 c#l" if r r4qt--1 # aifa feifRa fag 31gar I 3mas -qcf
~~<ff 3limT c#J" mzf ~ xii 6.50/- trfr Cf5'f .-lll<;Jl61ll ~~WIT 6l"IT~ I

, 2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. «ft zye, sT zrcen vi hara ar@#ta nrzmrf@raour (arffa@e) farad8, 4es2 aff vi arr iaf@era mraii
at~Rdaar fuii #t 31N '!fr &TR 3lJclJfifu W<TT '1flm ~ I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs,. Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. mr srca, #c4tr sear srca vi tars 3r##hr ,f@rawr (are4 #v 3r4hi#mai± ac£hr seq res
.:) .:) .:)

3rf@1fer, &&gy #r arr 39w # 3iaafa fa=arr(is-) 3rf@Gan 2e&g(cg t isms) f@aria: s&.e.egg st #t
fa=hr 3rf@0fez, r&&g Rtarra siaitarsat sf rarstare, arr ffaa #rareq-rf@r scarsear sf@art&,
aqrf fazr urr#3iaifsmar Rtsta1ftarafrer rf@rarstswa arf@rag
ace4trsen eraviarasa3iafaair fararca fRren@?

.:) .:)

Ol um 11 tr #ii fRufRG#
(ii) dz smar r t are ·a if@r

(iii) ~~I ~,QJ-llclt>!l c);- f.!r.q-J-1' 6 c);- 3iaii er vaH

_, 3r7atagrf zrz faszr arraqaucaft (i. 2) af@fer, 2014 a 3Farqa fatarfl#tr7if@rart aa
faa7aftrare 3rsff va 3fifu;rcnTm-r_ .;tfr~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) sss.dwR me .,z 3er ah vf 3r#tr ,rfrawramar sf area 3rwr QW'ffm qtrs fclc11Re1 ITT 'ffi a:rr-r fcl;v oJV.:) .:)

rca # 10% 3raararilsz3a G"Ds fcl c11Ra tn" ciof q0s t' 1 o% ar·rare rratmag hp
.:, .) ,:J tJ
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."
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F.No.V2(GTA)7O/STC-III/15-16

ORODER-IN-APPEAL

Mis B.K.Patel & Company, B.K.Patel Party Plot, Survey No.142-1B, Near Kala

Nagar, Highway, Patan, Gujarat (for brevity-'the appellant") filed this appeal against

order-in-original NoJ 10/Supdt/STR-Meh/2015 dated 30.12.2015 (hereinafter referred to

as "impugned order") passed by the Superintendent of Service Tax Range, Mehsana

Division (hereinafter referred to as 'the adjudicating authority").

2. A show cause notice dated 11.03.2013 was issued to the appellant for non-filing

of ST-3 returns for the period from April 2012 to June 2012, by proposing penalty in

terms of Rule 7 of Service Tax Rules, 1994 read with Section 70 of the Finance Act,

1994. Vide the impugned order, the adjudicating authority has imposed penalty of

Rs.20,000/-. Being aggrieved, the appellant has filed the instant appeal on the grounds

that the impugned order is patently against law, contrary to the facts on record and the

imposition of penalty is required to be set aside; that they had filed application for

0 cancellation of service tax registration vide letter dated 29.12.2005; that they were not

liable to pay service tax from 2005 as per exemption limit notification.

3. Personal hearing in the matter was held on 04.01.2017 and Shri Satish Chandra
Patel appeared on behalf of the appellant. He reiterated the grounds of appeal and
submitted that their service tax registration got cancelled and there is no business.

4. I have considered the facts of the case and submissions made by the appellant in

the appeal memorandum. The limited issue to be decided in the instant case is relating to

imposition of penalty for non filing of ST-3 returns during April 2012 to June 2012.
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5. As per provisions of Section 70, every person liable to pay service tax, shall

himself assess the tax due on the service provided by him and shall furnish· a return in the

prescribed fonnat before the concerned authority. As per amended Rule 7 of the Service

Tax Rules, 1994, form ST-3 required to be submitted by the 25" October 2012 shall

cover the period from 1 April 2012 to 30th June 2012. Rule 7C of the Service Tax

Rules 1994 stipulates penalty for non-filing of prescribed ST-3 returns in time. The

statute prescribes that from the date prescribed for submission of ST-3 return, rupees five

hundred for the delay of fifteen days, one thousand rupees for beyond fifteen days but not

later than thirty days and beyond thirty days, an amount of rupees one thousand plus

hundred rupees every day. The provisions to the said Rules provides the total amount

payable in terms of the said rule, for delayed submissions of return, shall not exceed the

amount specified in Section 70 of the Finance Act. i.e Rs.20,000/-.

6. In the instant case, the appellant has submitted that they have requested to cancel

their service tax registration vide their letter dated 29.12.2005 as their business was

below the limit of exemption limit of Rs.4 lacs. During the course of personal hearing

they submitted copy of the said letter and stated that the service tax registration got

cancelled and there is no business.
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7. I observe that the circular No.97/8/2007-ST dated 23.08.2007 issued by CBEC
states that:-

"6.1 The service tax return is required to be filed under Section 70 ofthe Act
read with rule 7 ofthe Rules, by "any person liable to pay the service tax". This
return is required to be filed on a halfyearly basis, in Form ST-3. For the
periodsfrom April to &f:tember and October to March, it must be filed by the
25th October and the 25April respectively. Further, 'Input Service Distributor'
is also required to file this return. Persons who are not liable to pay service
tax (because of an exemption including turnover based exemption), are not
required to file ST-3 return."

8. Looking into the facts and circumstances of the instant case, I find merit

consideration in the argument ofthe appellant. I observe that the adjudicating authority

has not considered the above facts. Since no return for the relevant period was required to

be filed by the appellant as their business was below the exemption limit, the penalty ·

imposed by the adjudicating authority is unwarranted and not sustainable.

9. In view ofabove discussion, I allow the appeal filed by the appellant and set aside
the impugned order.

0

10.
10.

314arai arrzRt a{ 3r4tatafar 3qtathfansnarl
The appeal filed by the appellant stand disposed ofin above terms.

3has-------(3ar ia)
3rg (3r4tr-I)
Date: 2301/201 7

Attested

±kaP>
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BYR.P.A.D.

To

Mis B.K.Patel & Company,
B.KPatel Party Plot, Survey No.142-IB,
NearKala Nagar, Highway, Patan, Gujarat

Copyto:-
1. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahmedabad-III
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
4. Jhe Assistant Commissioner, Central Excise, Mehsana Division.
~Guard file.
6. P.A.
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